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INTRODUCTION 


The  purpose  of  this  course  is  to  provide  an  introduction  to  land 
use  planning  in  Ontario  and  the  legal  mechanisms  used  to  carry  it  out. 

The  course  focuses  on  municipal  planning  because  it  is  that  level  of 
government  which  has  been  traditionally  the  most  important  in  the  planning 
process.  Some  reference,  however,  will  be  made  to  both  provincial 
planning  and  to  private  land  use  control  techniques. 

The  course  is  one  which  deals  with  traditional  legal  instruments 
such  as  The  Planning  Act,  municipal  by-laws,  and  official  plans,  but  also 
with  legal  institutions  such  as,  municipal  councils,  the  Ontario  Municipal 
Board  and  Planning  Boards  in  the  planning  process.  An  understanding  of 
those  instruments  and  institutions  are  crucial  to  the  lawyer  seeking  to 
practise  in  the  field  of  planning,  to  the  policy  maker  who  seeks  to 
control  land  uses,  and  to  the  legislator  who  must  decide  how  the  system 
is  to  function. 

The  first  chapter  of  the  materials  attempts  to  provide  an  intro¬ 
duction  to  the  traditional  theories  of  planning  and  thus  explain,  to  some 
extent,  why  we  have  a  system  of  public  land  use  controls.  More  impor¬ 
tantly  it  attempts  to  introduce  the  roles  of  the  various  actors  in  the 
planning  process  by  providing  examples  of  plans  from  provincial,  metro¬ 
politan  and  city  governments  and  to  examine  the  legal  effects  of  those 
plans.  The  plans,  themselves,  are  not  crucial  from  the  point  of  view  of 
specific  content  for  they  can  vary  from  region  to  region,  and  from 
municipality  to  municipality.  They  are  important  to  read  and  understand, 
however,  because  they  form  the  basis  of  both  the  planners'  and  lawyers' 
analysis . 
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INTRODUCTION 


The  purpose  of  this  chapter  is  to  give  a  background  to  private 
land  use  controls. 

Restrictive  covenants  and  building  schemes  protect  land  values 
and  prevent  unjust  enrichment.  They  should  be  contrasted  with  the 
wider  social  goals  of  planning  as  described  in  Chapter  I.  The  negative 
nature  of  these  private  techniques  should  be  kept  in  mind  in  con¬ 
sidering  the  nature  of  zoning  as  found  in  Chapter  III.  The  remedy 
of  nuisance  should  be  similarly  contrasted.  Finally,  the  appropriate¬ 
ness  of  the  Court  and  the  use  of  legal  precedents  in  resolving  disputes 


in  nuisance  should  also  be  considered. 


143 


INTRODUCTION 

This  chapter  introduces  the  basic  tool  in  the  public  control  of 
land  uses  -  the  zoning  by-law.  It  is  the  zoning  by-law  generally  and 
not  the  plan  which  is  the  effective  instrument  of  planning. 

The  excerpt  from  the  City  of  Toronto  By-law  is  not  important  for 
the  details  of  what  it  contains;  but  rather  is  important  in  indicating 
the  kinds  of  provisions  -  set-backs,  uses,  densities  -  that  are 
contained  in  zoning  by-laws  and  how  they  relate  to  the  by-law  map. 

The  Euclid  case,  the  Brown  Camps  cases  and  the  Bell  cases  intro¬ 
duce  the  legal  problem  of  what  limits,  if  any,  should  be  placed  in 
the  zoning  and  planning  power  and  how  the  courts  should  interpret 
that  power.  In  reading  this  section  of  the  materials  consideration 
should  be  given  to  the  values  which  the  courts  are  seeking  to  protect 
and  whether  reliance  in  the  courts  is  the  best  method  of  achieving  that 
protection.  One  should  also  question  what  predictability  arises  from 
the  Caiiadian  decisions  and  whether  the  Comay  Report's  suggestion  of 
restricting  municipal  authority  in  zoning  is  an  appropriate  one. 

The  Mandlebaum  and  Bondi  cases  introduce  the  problem  of  discrimination 

f 

in  zoning  and  the  rest  of  this  chapter  deals  with  that  issue.  One 
should  question  whether  municipalities  should  be  able  to  zone  individual 
properties  differently  and  compare  the  doctrine  on  discrimination  with 
later  references  to  bad  faith  in  Chapter  IV.  Throughout  this  and 
subsequent  chapters  can  be  found  the  crucial  problem  of  balancing 
individual  rights  versus  those  of  the  state  to  interfere  with  property. 
Consider  how  that  balance  is  struck  by  the  courts  and  whether  it  is 
an  appropriate  one. 
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INTRODUCTION 


This  chapter  examines  the  limitations  of  zoning  and  methods  that 
have  been  used  to  alter  it.  The  zoning  technique  has  been  criticized 
for  many  reasons  but  primarily  concern  has  focused  on  its  inability  to 
provide  detailed  and  flexible  control  over  the  nature  of  development. 

On  Buildings  Dovmtown  indicates  that  municipalities  wish  to  control 
such  aspects  of  urban  design  as  landscape,  streetscape,  sunlight,  walk¬ 
ways  and  the  external  appearance  of  buildings.  The  zoning  power  by 
its  nature  and  as  interpreted  in  such  cases  as  Re  Mississauga  Golf  5 
Country  Club  and  Town  of  Uxbridge  v.  Timber  Brothers  Sand  and  Gravel  Ltd. 
is  not  able  to  facilitate  such  goals.  In  some  areas  it  has  been  supple¬ 
mented  by  other  techniques  such  as  the  bonus,  licensing,  and  performance 
standards  but  this  has  not  resulted  in  major  changes. 

Perhaps  the  most  important  change  in  the  zoning  power  came  through 
the  use  of  holding  zones  whereby  municipalities  deliberately  zoned 
land  in  a  way  that  was  not  in  accordance  with  its  ultimate  zoning. 

Before  a  rezoning  could  occur  the  developer  was  required  to  meet 
many  conditions  and  to  enter  into  an  agreement.  This  technique  is 
dealt  with  by  the  Soo  Mill  ^  Lumber  Co.  Ltd,  v.  City  of  Sault  Ste . 

Marie  and  Sanbay  Developments  Ltd,  and  City  of  London  cases.  An  example 
of  the  agreement  required  is  included  in  the  material  as  is  a  standard 
form  subdivision  agreement  which  is  similar  in  nature. 

This  "extra  legislative"  technique  of  controlling  land  uses  has  been 
supplemented  by  Section  35(a)  of  The  Planning  Act  which  now  specifically 
provides  for  positive  obligations,  the  approval  of  perspective  drawings 
and  the  entering  into  agreements .  The  Canadian  Institute  of  Public 
Real  Estate  Companies  et  al .  and  The  Corp.  of  the  City  of  Toronto  and  the 
subsequent  cases  indicate  how  the  courts  have  dealt  with  that  power. 

Again  sample  agreements  can  be  found  in  the  materials,  and  the  Eaton 
Centre  Agreement  is  of  particular  interest  given  its  reference  to 
section  35(a).  Consideration  should  be  given  to  the  impact  of  s.  35(a) 
on  earlier  cases  and  agreements  regarding  holding  zones. 

Examples  of  expanding  municipal  authority  in  the  area  of  development 
control  in  other  jurisdictions  is  also  found  in  this  chapter.  It  should 
be  contrasted  with  s.  35(a)  as  some  authors  have  argued  that  the  section 
does  not  provide  for  architectural  control  over  land  uses.  The  last 
section  in  this  chapter  again  raises  the  question  that  runs  throughout 
this  course  -  "Have  we  gone  too  far  in  our  public  control  of  land  uses?" 
The  issue  of  whether  the  rule  of  law  has  been  sacrificed  for  flexibility 
and  detailed  control  over  land  use  is  a  contentious  one.  Is  most  land 
use  planning  to  become  totally  discretionary  with  no  meaningful  standards 
or  policies? 

Although  not  included  in  these  materials,  consideration  should  be 
given  to  The  Ontario  Heritage  Act,  S.O.  1974,  c.  122,  respecting  the 
preservation  of  historical  buildings  and  areas;  The  Planning  Act 
s.  37(a)  which  provides  for  demolition  control,  and  The  Planning  Act 
s.  36  which  enable  municipalities  to  enact  minimum  standards  respecting 
the  maintenance  of  buildings.  These  legislative  enactments  complete  the 
list  of  the  major  legislative  tools  that  municipalities  have  to  control 
land  uses . 
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INTRODUCTION 


This  chapter  shifts  the  focus  of  the  course  from  an  examination  of 
the  rights  of  the  "state”  to  interfere  with  individual  property  rights 
to  an  examination  of  individual  rights.  Of  particular  concern  is  the 
right  of  the  property  owner  to  receive  a  building  permit.  The 
building  permit  is  the  developer's  authorization  to  proceed  with  his 
project.  In  order  to  receive  it,  the  particular  development  must 
conform  with  the  zoning  by-law.  This  chapter  examines  the  right  of  the 
developer  to  that  permit  and  the  circumstances  under  which  the 
municipality  can  interfere  with  that  right. 

Attention  should  be  given  to  the  fact  that  Ontario  Municipal 
Board  has  an  impact  on  when  zoning  by-laws  come  into  effect  in  Ontario. 
The  effect  of  the  requirement  of  O.M.B.  approval  should  be  contrasted 
with  the  situation  in  other  jurisdictions  in  Canada  where  such  approval 
is  not  required. 


Note:  See  also:  Leslie  A.  Stein  Comment  1975  C.B.R.  382. 


